
 
 

VIEWPOINT:  
COPYRIGHT AND AUTHENTICATION 

by Elin Lake-Ewald, Ph.D, ASA, RICS 
 
For the past couple of months there have been 
premonitory signals rumbling throughout that 
non-crystalline solid we loosely call the Art 
World that has ignited fear alike in scholars, 
dealers, consultants, collectors, artists and 
appraisers, a somewhat disparate cluster. 
 
That Janus-headed fear on one side is 
Authentication and on the other Copyright, and is 
scaring the ego out of any number of those in the 
trade, and I use that word to encompass anyone 
who, either through fame or fortune, occupies the 
greater part of his/her time laboring in the field of 
art. 
 
I’ve spent a good many hours lately attending 
discussions on both these topics, given by the Art 
Dealers Association, the International Foundation 
for Art Research, the Catalog Raisonné 
Association, and a few other organizations whose 
mention of A&C takes up more and more 
discussion time, than has been the case, by 
panelists commenting on state of the art art, and 
that almost always means contemporary art. 
Contemporary art these days being synonymous 
with the word “art,” as if no other kind, style or 
example of any other kind of plastic creativity 
ever existed. 
 
Of course when copyright comes into the 
equation it actually does refer to works created by 
an artist who has been dead at least 70 years, at 
least. That’s when a copyright expires in the 
United States, and generally excludes those most 
affected by this law. It appears that for the most 
part artists who fall afoul of the copyright law are 
those who use a photograph, painting, image or 
other work without permission of the original 
creator and morph it to some degree into their 
own creation. Such was the commandeering by 
Richard Prince of images from a book by French 
photographer Patrick Cariou without Mr. Cariou’s 

permission, and then collaged or drew elements 
upon them that altered the work. 
 
But did it transform it? 
 
According to federal court judge Deborah A. 
Batts, the answer is “no.”  
 
Now comes that phrase attorney, artists and 
appraisers have been bandying about lately – fair 
use. In a 1990 Law Review article that is widely 
quoted, the addition to the original must add 
value to the original. In other words, transform 
the initial work into something that is a parody, 
commentary on the original, or uses the original 
to present a basis for further artistic endeavor. 
 
I’ve been wondering if Prince, if the case decided 
against him turns positive on appeal,  could 
legally copyright the altered Cariou photographs, 
i.e., make them his own and then sue another 
future artist who alters his alterations? 
 
Another question that has never been 
satisfactorily resolved for me is the justification 
of appropriation art and why an identical copy of 
an artistic work is considered art at all except 
through linguistic interpretation, i.e., having 
scholars, critics and dealers provide a thousand 
words of explanation that in no way alters the 
physically appropriated image, but uses words to 
provide meaning.  
 
Another bothersome question that keeps popping 
up in my head is how could a little known artist 
make an altered work his if the attorney for 
Richard Prince declared that his artist’s 
alterations to the Cariou images made them into a 
distinctive Richard Prince work? Assuming that 
many in the art world would recognize the Prince 
touch on appropriated art, how does that apply to 
unknown artists who make changes to the same 
degree to other works of art? They would have to 
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become famous in order for the public to 
recognize their added dots, dabbles and dashes as 
“distinctly” theirs. In other words, if you’re not 
famous transformation conceivably might not 
apply. Could an altered original work by a known 
artist, altered, be considered as transformed into a 
distinctive Joe Nobody work? 
 
In the several panels covering these issues of 
authenticity and copyright there were several 
suggestions that are worth considering, such as 
never take information provided at face value, do 
your own research and never trust anybody where 
art is concerned. 
 
It was the generally expressed opinion among 
scholars on these panels that a catalog raisonné 
(CR) is not to be relied upon entirely, especially 
the older ones and that the scholar, dealer, 
appraiser should always be prepared to do further 
research beyond that contained in the CR. 
 
In other discussions it was agreed that these 
catalogs should be capable of being updated as 
new information is uncovered. The Diebenkorn 
CR, for instance, will be published this fall, but a 
supplementary version will be available online 
that will include new work, or record changes in 
known work.  
 
The very public lawsuits against the Warhol 
Foundation, and its decision to disband its 
authentication board, action taken by other 
foundation boards, seems to have scared 
everyone in the art world to a great extent. That 
leaves it to individual scholars to assume the 
mantle of authority on the work of an artist, but 
the threat of lawsuits make that increasingly 
unattractive. 
 
One scholar on the panel, along with several 
others involved in the matter, had been sued by 
an unhappy owner whose work did not make it 
into the CR of Mary Cassatt prints, but ultimately 
the case never went to trial since the statue of 
limitations had run out. It has until recently been 
almost impossible for scholars to obtain 
protective insurance should a case like this arise 
again. However, the College Art Association has 

enabled scholars to receive errors and omissions 
insurance for approximately one thousand dollars 
per annum. It is much the same as insurance 
policies for appraisers, but this is confusing since 
appraisers do not authenticate while scholars do 
by dint of either including or excluding a work 
from his/her CR. In the past scholars seemed 
happy to opine on the authenticity of a work of an 
artist on whom they have devoted years of 
research, but lawsuit scares have tempered their 
opinions. 
 
One of the panelists, Peter Stern, an attorney 
specializing in art law, stated that in all his years 
of practice he had never had a case of a scholar 
being sued, but nevertheless the possibility of 
being taken into court and exposed to large fines, 
must be extremely disheartening, if not 
terrorizing, for the men and women who devote 
much of their lives to scholarly pursuits and 
whose only reward is accomplishment, because 
they are certainly not in it for the money. 
 
Stern also suggested the following rules to guide 
against litigation: 
 

1) No entity should call itself an 
Authentication Board but should qualify 
its title 

2) Incorporate 
3) Provide a submission form that 

indemnifies against any lawsuits 
4) Qualify opinions 

 
It was also suggested that no CR should use the 
word “all” in describing what has been included 
and never render an opinion in the context of a 
sale. 
 
The CR of the future will in all likelihood be a 
database production that can be updated daily. 
These catalogs have never been best sellers – far 
from it – they invariably lose money for their 
publishers. After all, how many book buyers are 
able to spend $1,200 or more for a reference 
volume unless they are in the trade, and even in 
that case usage is limited since the catalogs are 
usually available in larger libraries? 
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I propose two two-day seminars on the topics of 
Copyright and Authentication. But rather than a 
panel discussion, which often leads to 
meandering but interesting personal tales, the 
seminars should be based on a series of questions 
to be answered directly and authoritatively and 
then discussed in depth, with a knowledgeable 
monitor keeping every discussion on track. 
 
Is there an exact point at which a “borrowed” 
work of art is “transformed” by a second artist? Is 
there some way to assure absolute immunity from 
being sued when presenting an opinion on a work 
of art? 

 
There must be some sort of resolution to this 
dilemma. As art increases in value (can it really 
increase much more?) the issues of authentication 
and copyright will multiply and the more 
frightened art world practitioners will become. 
They were never, after all, the bravest of the 
brave to begin with, and these issues have them 
retreating into narrower and narrower areas of 
practice. 
 
Who will step forward? 
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